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TOWN OF PENFIELD
3100 Atlantic Avenue, Penfield, NY 14526-9798 

   PENFIELD TOWN BOARD MEETING AGENDA 
        Wednesday February 20, 2013 7:30 PM 
    Supervisor R. Anthony LaFountain, presiding 
 
    ___________________________ 
 
 I Call to Order - Pledge of Allegiance - Roll Call 
 
 II Communications and Announcements 
 
 III Public Participation 
 
 IV Additions and Deletions to Agenda 
 
 V Approval of Minutes – January 16, 2013 
 

VI  Petitions 
 
 VII Resolutions by Function 
 
  Law and Finance 
                             13T-078    Authorizing the Town Supervisor to Execute Necessary Documents to Release 
  an Existing Sanitary Sewer Easement – 2018 & 2030 Fairport Nine Mile Point  
  Road – Elderwood Assisted Living Facility 
                             13T-079    Authorization for MRB Group, P.C. to Provide Certain Engineering Services 
  Relating to Preparation of a Map, Plan & Engineering Report in Connection with 
  the Proposal for Installation of Sanitary Sewers within the  
  Parkview Drive/White Village Drive Area  
  13T-080     Approval of Issuance of a Conditional Use Permit to Allow a Frozen Yogurt 
         Shop at 2105 Five Mile Line Road – Yotini Frozen Yogurt Bar 
  13T-081    Granting a Conditional Use Permit and Preliminary and Final Site Plan and 
        Resubdivision Approval to allow a 6,500+/- Square Foot Jeremiah’s Restaurant  
        at 2164 Fairport Nine Mile Point Road 
   
   
  Public Works -None 
  

 
Public Safety -None 

 
Community Services   
13T-082   Awarding Contract for Printing Program Brochure 
13T-083   Authorization for Supervisor to Sign Recreation Contracts 

  
 VIII Old Business    
 
 IX New Business  
  

X Public Participation 
 
 XI Adjournment 
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The Regular meeting of the Penfield Town Board was held on Wednesday, 
February 20, 2013 at 7:30 PM at the Penfield Town Hall, 3100 Atlantic 
Avenue, Penfield, New York. 
 
Present: R. Anthony LaFountain  Supervisor 
  Linda Kohl    Councilwoman 
  Paula Metzler   Councilwoman 
  Andrew Moore   Councilman 
  Robert Quinn   Councilman 
 
Also 
Present: Lisa Grosser   Deputy Town Clerk 
  Richard Horwitz   Town Attorney 
  Jim Costello    Director of Developmental Services 
 
Supervisor LaFountain called the meeting to order – The Pledge of 
Allegiance was led by Boy Scouts:  David from Troop 312, Peter from 
Troop 9 and Nick from Troop 260.  
 
Supervisor LaFountain asked everyone to take a moment of silence for two 
(2) Penfield residents who passed away this week, Thomas E. “Tucker” 
Urckfitz and Sidney R. Ludwig.   
 
Communications and Announcements 
 

1. The next Passport night at the Town Hall will be held on 
Thursday, March 7, 2013 from 5:30 PM to 7:30 PM.  For information 
regarding passports, please visit www.monroecounty.gov/clerk-
passports.php.  

 
2. The Monroe County Sheriff’s Office is proud to announce that it 

is live on Facebook and Twitter.  For more information visit 
www.monroecountysheriff.info.  

 
3. Penfield Players Winter Readers Theater presents “Three Men on a 

Horse” to be held on Saturday, February 23, 2013 at 2:00 PM at 
the Legacy at Willow Pond, 40 Willow Pond Way.  Admission is 
free, but donations are accepted.  For more information please 
visit www.penfieldplayers.org.  

 
4. Penfield Young Open and Honest Players will present a Murder 

Mystery Dinner Theater event on Saturday, February 23, 2013 at 
6:30 PM at Dolomite Lodge in Veterans’ Memorial Park.  The 
performance will be “The Case of the Star Trek Lovers.”  Proceeds 
from this event will benefit Penfield Recreation’s DEAR Program.  
For more information visit www.penfield.rec.org.  

 
5. The deadline for filing for tax exemption applications (new and 

renewals) is March 1, 2013 with our Assessor’s Office.  For more 
information please visit www.penfield.org/Assessor.php. 

 
6. A thank you note has been received from Vivianne Mayerhofer who 

organized a Family Formal Night dance and auction at Indian 
Landing School and raised $1,600 for victims of Superstorm Sandy.  
Also, a thank you has been received from Ted O’Brien who was 
recognized at our last meeting for his service to the Penfield 
Ecumenical Food Shelf.   

 
7. Auditions for the spring show “The Villain Took a Chip Shot” will 

be held Monday, March 4, 2013 and Tuesday, March 5, 2013 at  
7:00 PM at the Penfield Community Center, 1985 Baird Road.  For 
more information call Debbie Barsel at 424-1345 or visit 
www.penfieldplayers.org.  

 
8. The Penfield Rotary’s next Lunch Meeting will feature Guest 

Speaker Scott Pitoniak.  The meeting will be held on Tuesday, 
February 26, 2013 from 12:15 PM to 1:30 PM at Shadow Lake Golf 
Club.  The cost will be $11.00 at the door.  To RSVP and for more  

 
 

http://www.monroecounty.gov/clerk-passports.php
http://www.monroecounty.gov/clerk-passports.php
http://www.monroecountysheriff.info/
http://www.penfieldplayers.org/
http://www.penfield.rec.org/
http://www.penfield.org/Assessor.php
http://www.penfieldplayers.org/
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(Communications and Announcements – Continued) 

  
information please call 261-0073.  Also, congratulations to Jack 
Best who was elected to the Rotary International Board.  

 
9. The Penfield Heritage Association’s next program is scheduled for 

Sunday, February 24, 2013 from 2:30 PM to 4:00 PM at the Penfield 
Library in the local History Room.  The topic is “Penfield Mills 
and their Millers” with historical researcher and guest speaker 
Donovan A. Shilling.  There is no charge for this program and 
light refreshments will be served.  To register, or for more 
information www.penfieldlibrary.org.  

 
Public Participation 
 
Monica Gorlick, 54 South Village Trail asked if tonight’s decision on 
Jeremiah’s could be postponed until additional Doodlebugs parents could 
speak as this week is February break.  Suzanne Wilson came door to door 
to notify the neighborhood that Jeremiah’s was coming in.  She does not 
read the paper or go on the computer and was not aware of this project.  
She suggested the Town put out a newsletter of upcoming projects, 
similar to what the school district does.  There are no restaurants in 
the Town that are allowed to stay open until 2:00 AM.  She is concerned 
about drinking and driving and exterior music.  She questions the 
legality of having children near where alcohol is being served.   
 
Supervisor LaFountain stated that the Public Hearing for Jeremiah’s was 
held on January 23, 2013 and the comment period was held open.  
LaFountain noted that there were three (3) speakers at the Public 
Hearing and two (2) letters had been received.  One (1) letter was 
regarding landscaping and the second raised concerns about the distance 
between Doodlebugs and Jeremiah’s.  The NYS Law requires a distance of 
200 feet from where alcohol is served to an accredited school.  
Doodlebugs is a daycare and not considered a school.   
 
Ms. Gorlick continued to say the pine trees in the area came down in 
2006.  This area has been a barren eyesore.  Why does the Board approve 
removing trees without having the approval for development?   
 
LaFountain stated that a number of emails have been received regarding 
noise and hours of operation.  The developer met with the residents and 
has agreed to put in additional landscaping.  At the time Doodlebugs was 
approved a 16,500 sq. ft. office/retail building was also approved, 
including a restaurant.  If this project had been discussed at this 
time, the clearing of the property would not have occurred.   
 
Councilwoman Metzler stated that she was not a Board member in 2006 when 
this was approved.  We need to accept the approval from 2006.  We cannot 
bar a certain type of establishment.  She was surprised by the ambition 
of the original design.  We need to own this approval and proceed 
legally.   
 
Beth Gallagher, 26 Braunston Dr., stated she is concerned with noise 
from Jeremiah’s.  She said when Kam Wah was for sale and a similar 
restaurant/bar was looking at it, Grand Vie stopped them in their 
tracks.  That property sat vacant until recently.  Isn’t a precedent set 
by this?  The NYS Rte 250 and NYS Rte 441 intersection is a bad enough 
now, she is concerned by adding alcohol that there will be fatalities.   
 
LaFountain explained that Matthew’s East End Grill was looking at moving 
into the Kam Wah building and was approved.  Grand Vie then took 
Matthew’s East End Grill and the Town to court, and the project was 
allowed to continue.  The developer decided, because of the economy, and 
the amount of legal fees spent not to proceed with the project.   
 
 
 
 
 
 

http://www.penfieldlibrary.org/
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(Public Participation – Continued) 
 
LaFountain continued to say this property was rezoned in 2006 and with 
Doodlebugs the intent was to be more commercial.  We now intend to use 
this as transitional zoning from Residential to Commercial.  When 
residential property abuts commercial property, there are setbacks that 
must be met.  LaFountain stated that there are a number of restaurants 
in the community that are allowed to stay open until 2:00 AM.  
Historically they have chosen to close at 11:00 PM or 12:00 AM because 
business does not warrant the later hour.   
 
Suzanne Wilson, 38 Canterbury Trail said she never knew about the 
planning meeting regarding Jeremiah’s.  She questioned the 500 foot 
radius for postcard notification.  She said her property is close enough 
that she will see and hear Jeremiah’s.  She read about the proposal in 
the Penfield Post and then notified her neighbors.  There are vacant 
properties in the Braunston neighborhood and this development will not 
help sell those homes.  She said the BN-R Zoning allows activity between 
7:00 AM and 9:00 PM.  She feels Jeremiah’s hours of operation should be 
limited.  She is concerned about noise, she hears the kids of Doodlebugs 
and they are closed evenings and weekends.  If this does get approved 
she would like to make sure Jeremiah’s is a good neighbor.  Can a 
pergola be added to minimize noise on the patio?   
 
LaFountain spoke regarding notification:  the Town advertises in the 
local paper and puts the notice on our website.  We mail postcards to 
anyone who owns property within a 500 foot radius of the proposed 
development.  Not all towns mail postcards.  We may look into expanding 
notification to 700 or 900 feet and we need to do this consistently in 
all areas.  This is not required, but we try to have as much 
communication to the residents as possible.   
 
Councilwoman Metzler said she agrees we need to have a conversation 
about notification.  Some people fell off the notification list and we 
need to be consistent.  She agrees it is a good idea to review the 
outdoor patio design to minimize noise.  It is not too late to make 
these types of suggestions.  Input from residents is always welcome. 
 
Gene Fegadel, 36 Canterbury Trail, said she would like to reiterate that 
noise is a concern.  She objects to any amplified exterior music.   
 
LaFountain reviewed that the proposed Resolution states that there will 
be no amplified outdoor music.  
 
Larry Nagle, 46 Canterbury Trail, stated that Jeremiah’s is a bar, not a 
restaurant.  Their specials include wing and drink specials.  No other 
establishments in Town offer these types of specials.  There are no 
similar establishments in the Town.  Don’s Original is more of a 
community restaurant that sponsors local sports teams.  He asks that the 
Board review the nature of this business and the hours of operation.   
 
LaFountain said similar establishments do exist in the Town, there are 
several in the Empire Boulevard and Bay Road area.   
 
Mr. Nagle continued to discuss drainage.  He said there is a retention 
pond and he is concerned about increased volume causing standing water 
and mosquitoes.  There is also a possibility that someone could drown in 
the pond.  The retention pond needs to be reviewed and any associated 
costs should be born by the developer.  He asked what the Letter of 
Credit amount will be?  
 
LaFountain stated we are not at that point yet.  The Letter of Credit 
amount needs to be approved by the Town Engineer and PRC.  These are the 
next steps if the Resolution is approved tonight.   
 
Mr. Nagle asked about landscaping to protect the residents from light 
and sound.  Our homes are down hill from the site and sound will travel.  
How will the sound be measured and enforced if it becomes a problem?  
This cannot be a police matter; do we call the Town Board or Town 
Attorney?   
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(Public Participation – Continued) 
 
Monica Gorlick asked what is the perimeter of the sound?  She doesn’t 
feel Empire Boulevard is a fair comparison to this suggested 
development.   
 
LaFountain said the perimeter would be the property line.  If the sound 
became a problem the Town could revoke any Special Permit that was 
issued.  You can call the Sheriff if there is a problem with noise and 
the Town would be copied on the report.  Regarding notification of 
Public Hearings, you can register with our Town Clerk’s office and they 
will put you on an email list and send out any Public Hearing notice.   
 
Dennis Gorlick, 54 South Village Trail asked what is the definition of 
the perimeter; what are the boundaries?  
 
LaFountain said it is the same as the property lines of your home.  It 
would include the building, the lot and green space area, and the 
parking lot.   
 
LaFountain stated that an e-mail had been received from Karin Wilson, 52 
Braunston Drive, stating that she could not attend this evening.  She 
had spoken with Jim Costello, Director of Developmental Services and 
hopes the Board will take into consideration the resident’s concerns.  
She wants to make sure that Jeremiah’s is a good neighbor.  She is glad 
to be rid of the eyesore parcel.   
 
Additions and Deletions to Agenda - None 
 
Approval of Minutes 
 
Councilwoman Kohl moved to approve the Minutes of January 16, 2013, 
Councilman Quinn seconded and all voted “Aye.” 
 
Petitions - None 
 
Resolutions by Function 
 

Law and Finance 
 
#13T-078 Authorizing the Town Supervisor to Execute Necessary 

Documents to Release an Existing Sanitary Sewer Easement – 
2018 & 2030 Fairport Nine Mile Point Road – Elderwood 
Assisted Living Facility by Moore  

 
WHEREAS, the Town of Penfield currently has a Right of Easement 
conferred under an original Sanitary Sewer easement filed at Liber 
10758, Page 401, and 
 
WHEREAS, this original easement has been replaced by a new sanitary 
sewer easement filed under Liber 11213, page 163, and  
 
WHEREAS, the original easement is now obsolete and the Town of Penfield 
and the property owner desire to release this easement as more 
specifically described on Schedule A, attached hereto and made a part 
hereof. 
 
THEREFORE BE IT RESOLVED, that the Town Supervisor be, and hereby is 
authorized to execute the necessary document(s) to release this original 
Sanitary Sewer Easement Filed under Liber 10758, Page 401, as is 
specifically described within Schedule A, attached hereto and made a 
part hereof.  
 
BE IT FURTHER RESOLVED, that this Resolution and appropriate documents 
for said easement release be filed in the office of the Monroe County 
Clerk. 
 
Moved: Moore 
Seconded: Kohl 
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(Resolution #13T-078 – Continued) 
 
    Vote:  Kohl  Aye   LaFountain  Aye 

Metzler Aye   Moore   Aye 
Quinn  Aye 

 
Adopted 
 
See Schedule “A” at end of Minutes  
 
#13T-079 Authorization for MRB Group, P.C. to Provide Certain 

Engineering Services Relating to Preparation of a Map, Plan & 
Engineering Report in Connection with the Proposal for 
Installation of Sanitary Sewers within the Parkview 
Drive/White Village Drive Area by Moore  

 
WHEREAS, the Town Board through a Resident Survey process, Public 
Information meetings and public correspondence has been made aware of a 
significant level of resident support for construction of sanitary sewers 
within the Parkview Drive / White Village Drive area, and 
 
WHEREAS, based on this stated level of support the Town Board has decided 
to move ahead with a formal Petition process to document the number of 
resident owners within the proposed area which are in favor of the Board 
moving ahead with such an initiative, and 
 
WHEREAS, as part of the Petition process the Town Board requires to have 
a detailed metes and bounds description of the project area and Plan and 
Engineers Report, and  
 
WHEREAS, based on a recent proposal from MRB Group, PC, dated 11/13/2012, 
the scope of this service described as Phase-A of their proposal, does 
provide the necessary engineering service necessary to move ahead with 
the petition process, and  
 
WHEREAS, stated in the MRB Group engineering proposal the Phase-A portion 
will not to exceed $8,000. 
 
NOW THEREFORE BE IT RESOLVED, that MRB Group, P.C. be, and hereby is, 
authorized to provide the Phase-A portion of their Engineering service, 
as outlined in their proposal dated 11/13/2012 in an amount not to exceed 
$8,000 so as to provide the necessary engineering service to move ahead 
with the petition process, and 
 
BE IT FURTHER RESOLVED, that this expense shall become part of the Town 
General Fund until such time that a sewer district extension has been 
formed and this expense shall be reimbursed by the Consolidated Sanitary 
Sewer District, and 
 
BE IT FURTHER RESOLVED, that this Resolution is adopted subject to a 30 
day Permissive Referendum period and the Town Clerk be and hereby is 
directed to post and publish a Notice in the manner prescribed by Law. 
 
Moved: Moore 
Seconded: Quinn 
 
    Vote:  Kohl  Aye   LaFountain  Aye 
      As  Metzler Aye   Moore   Aye 
  Amended  Quinn  Aye 
 
Adopted 
 
#13T-080 Approval of Issuance of a Conditional Use Permit to Allow a 

Frozen Yogurt Shop at 2105 Five Mile Line Road – Yotini 
Frozen Yogurt Bar by Moore 

 
WHEREAS, an application has been received by the Penfield Town Board for 
the issuance of a Conditional Use Permit, pursuant to Article III-3-97 
of the Code to allow a frozen yogurt shop at 2105 Five Mile Line Road, 
located in the Four Corners (FC) zoning district; and 
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(Resolution #13T-080 – Continued) 
 
WHEREAS, the Town Board of the said Town of Penfield held a Public 
Hearing at the Town Hall, 3100 Atlantic Avenue, in the Town of Penfield, 
New York on January 23, 2013, at 7:30 PM on said date, to consider the 
application and hear all persons interested on the question of the 
issuance of a Conditional Use Permit to allow a frozen yogurt shop at 
2105 Five Mile Line Road, in the Four Corners (FC) zoning district and 
the Public Hearing was closed. 
 
NOW, THEREFORE, BE IT RESOLVED, that the applicant’s request for a 
CONDITIONAL USE PERMIT to allow a frozen yogurt shop at 2105 Five Mile 
Line Road is hereby GRANTED subject to the following conditions: 
 

1. The applicants shall obtain a CONDITIONAL USE PERMIT from the Town 
Clerk and pay the appropriate fee.  The CONDITIONAL USE PERMIT is 
non-transferable.   

 
2. The property owner shall confer with the Town Engineer to ensure 

that the proposed on-site parking is properly constructed and does 
not create an adverse impact to any adjacent property owner. 

 
3. The applicants shall ensure that they have adequate on-site and 

off-site (public and or private) parking facilities to properly 
operate without adversely impacting other businesses that depend 
on those facilities.  In addition, the applicant’s shall ensure 
that their patrons do not park their vehicles along Liberty Street 
at any time.  The property owners shall be responsible for 
installing NO PARKING signs along their access drive per the 
Town’s standards for design and placement. 

 
4. Failure to comply with this condition of approval will result in 

the Board holding a Public Hearing pursuant to the requirements of 
Article XI-11-14 of the Zoning Ordinance to review the intensity 
of the scope of this business and making a determination as to 
whether it is properly scaled to the area. 

 
5. The applicants shall be permitted to install picnic tables only on 

the proposed deck, subject to the occupancy requirements of the 
New York State Building Code and at the direction of the Penfield 
Fire Marshal.   

 
6. The applicants shall install trash receptacles and shall be 

responsible for ensuring that waste generated from this business 
is properly contained and removed from the site.  The applicants 
shall also ensure that his employees pick up napkins and other 
debris both on the site and in close proximity to it, if 
necessary, so that they do not create a nuisance to area 
residents. 

 
7. The applicants shall submit a sign package for the site which 

shall be reviewed and approved by the Town Board.  Upon approval, 
the applicants shall obtain a sign permit and pay the appropriate 
fee. 

 
8. The applicant shall install a bicycle rack on the site in a 

location to be mutually determined by the applicants and the 
Director of Developmental Services.   

 
9. This operation shall comply with all Federal, State, County and 

Town Codes. 
 
AND BE IT FURTHER RESOLVED, that the applicant’s proposal is classified 
as a Type II action pursuant to the requirements of the State 
Environmental Quality Review Act (SEQRA). 
 
The Town Board, in granting the Conditional Use Permit, does so based on 
its following findings: 
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(Resolution #13T-080 – Continued) 
 

1. The property owners propose to renovate the barn on the subject 
property that is in need of refurbishment for the purpose of 
leasing it to the applicants who propose to operate a year round 
frozen yogurt shop. 

 
2. The owners also propose to install additional parking facilities 

on the site to accommodate the proposed business.  The owners 
also own the adjacent property at 805 Liberty Street and the 
Canandaigua National Bank at 1816 Penfield Road.  They have 
permitted the applicants to use their parking facilities on 
those sites when those businesses are not operating to address 
overflow parking needs.  The property owners will confer with 
the Town Engineer to ensure that the proposed on site parking is 
installed to the Town’s design specifications. 

 
3. The applicants are aware of the Town’s concern that no vehicles 

patronizing their business be permitted to park along Liberty 
Street or the access drive from Liberty Street to the 
Canandaigua National Bank property at any time and will ensure 
that this condition of approval is met and satisfied at all 
times.  The property owners shall be responsible for installing 
NO PARKING signs along their access drive per the Town’s 
standards for design and placement. 

 
4. The applicants propose to hire 9–10 part-time employees, but 

will have no more than 4-5 employees on the site during the 
busiest times.  The employees shall be required to park their 
vehicles in the Town public parking lot on Five Mile Line Road 
in order to provide adequate on-site parking for patrons. 

 
5. The applicants have agreed to maintain their site at all times.  

All debris and refuse shall be managed on a daily basis.  The 
applicants shall ensure that the neighborhood is kept free of 
napkins, dishes, etc. that will be generated from this site at 
all times. 

 
6. This type of business has been identified by Town residents as 

being one the most desirable in the Four Corners and has been 
lacking in the northwest quadrant since the closure of the 
Friendly’s restaurant several years ago. 

 
7. The use is consistent with the goals of the Four Corners Plan. 

 
Moved: Moore 
Seconded: Metzler 
 
Discussion:  Councilwoman Metzler stated that this is the historic 

red barn at the corner of Five Mile Line Road and 
Liberty Street.  She would like to commend the 
applicants for taking the Board’s suggestions by adding 
picnic tables and a bicycle rack.  This location is 
close to school and residents have been very receptive.  

 
    Vote:  Kohl  Aye   LaFountain  Aye 

Metzler Aye   Moore   Aye 
Quinn  Aye 

 
Adopted 
 
#13T-081 Granting a Conditional Use Permit and Preliminary and Final 

Site Plan Resubdivision Approval to allow a 6,500 +/- Square 
Foot Jeremiah’s Restaurant at 2164 Fairport Nine Mile Point 
Road by Moore  

 
WHEREAS, an application has been received by the Penfield Town Board, 
under Local Law No. 2 of 2003, known as the Town of Penfield Incentive 
Zoning Law, to consider the application for Incentive Zoning and 
Preliminary and Final Site Plan and Resubdivision Approval under  
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(Resolution #13T-081 – Continued) 
 
Articles VIII-8-2 and XI-9-2 and a Conditional Use Permit under Article 
X-10-4-E of the Code to allow a 6,500 +/- square foot Jeremiah’s 
restaurant with an accessory outdoor dining area on 1.4 +/- acres in the 
Business Non-Retail (BN-R) zoning district at 2164 Fairport-Nine Mile 
Point Road; 
 
WHEREAS, the Town Board of the said Town of Penfield held a Public 
Hearing at the Town Hall, 3100 Atlantic Avenue, in the Town of Penfield, 
New York on January 23, 2013, at 7:30 PM on said date, to consider the 
application and hear all persons interested on the question of the 
issuance of a Conditional Use Permit and Preliminary and Final Site Plan 
and Resubdivision Approval to allow a 6,500 +/- square foot Jeremiah’s 
restaurant with an accessory outdoor dining area at 2164 Fairport-Nine 
Mile Point Road, and the Public Hearing was closed and decision was 
reserved. 
 
BE IT RESOLVED, that the Penfield Town Board acted as “lead agency” 
within the meaning of the State Environmental Quality Review Act (SEQRA) 
and did designate itself as “lead agency” pursuant to SEQRA during the 
Incentive Zoning approval which was granted by the Town Board at which 
time.  The requirements for SEQRA for the overall development thresholds 
for the site were met and satisfied in a Findings Statement adopted in 
Resolution No. 159 dated June 21, 2006; and  
 
AND BE IT FURTHER RESOLVED, that the applicant’s request for a 
CONDITIONAL USE PERMIT to allow a 6,500 +/- square foot Jeremiah’s 
restaurant at 2164 Fairport-Nine Mile Point Road is hereby GRANTED 
subject to the following conditions: 
 

1. The applicant shall obtain a CONDITIONAL USE PERMIT from the Town 
Clerk and pay the appropriate fee.  The CONDITIONAL USE PERMIT is 
non-transferable.  Any subsequent owner or operator shall be 
required to apply for and obtain a CONDITIONAL USE PERMIT from the 
Town Board to operate any business at this location.  

 
2. The applicant is permitted to construct a 6,500 +/- square foot 

Jeremiah’s restaurant with an accessory outdoor dining area within 
the Business Non-Retail zoning district, based on the Incentive 
Zoning proposal previously approved and mutually agreed upon by 
the Town Board and the owners of the subject property.   

 
3. The applicant shall obtain a liquor license from the New York 

State Liquor Authority and comply with any/all requirements and 
conditions imposed by that agency. 

 
4. The applicant proposes to operate between the hours of 11:00 AM 

and 2:00 AM on a daily basis.  The applicant indicated that he may 
close earlier during the week if the lack of business warrants it.  
The Board approves his request as other similar businesses in the 
area remain open until 2:00 AM. 

 
5. The applicant shall comply with the overall occupancy requirements 

that have been established by the Penfield Fire Marshal in 
accordance with the New York State Building Code. 

 
6. The applicant is responsible for ensuring that his business does 

not adversely impact the existing and future businesses that are 
or will be operating from this complex, particularly relating to 
parking facilities.  The applicant must ensure that he has 
adequate parking to serve his clientele at all times without 
impinging on others spaces during their hours of operation.  In 
the event that there is not adequate parking to accommodate this 
use, the Town will require the applicant to install additional 
parking on an adjacent site to address the concern until such time 
as the remaining portions of the complex are developed and has 
determined that there are adequate parking facilities for all of 
the existing and future businesses operating within the complex, 
and the owner of this site and adjacent sites within this complex  
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(Resolution #13T-081 – Continued) 
 

shall permit the applicant to install such additional parking on 
an adjacent site if so required by the Town Board. 

 
7. The applicant proposes to construct an outdoor dining area 

ancillary to the restaurant.  In addition to dining, the applicant 
has requested that he be permitted to have acoustical 
entertainment in the outdoor dining area.  The Board has granted 
his request to construct the outdoor dining area and his request 
for outdoor entertainment.  In so doing, the Board will require 
that no seating in the outdoor dining area shall be permitted 
after 10:00 PM on a nightly basis (Sunday through Saturday).  The 
applicant shall be permitted to only have acoustical entertainment 
in the outdoor dining area.  At no time shall there be amplified 
entertainment to the exterior without approval by this Board.  The 
applicant may have music within the restaurant.  In no case shall 
sound levels associated with music or entertainment of any type be 
audible from beyond the applicant’s property line.  The Town Board 
will review and approve a sound mitigation plan for the outdoor 
dining area at a regularly scheduled Work Session to ensure that 
it does not become a nuisance to area residents. 

 
8. The applicant shall submit a sign package for the site for the 

Board’s review and approval. 
 

9. This operation shall comply with all Federal, State, County and 
Town Codes. 

 
10. Failure to comply with the conditions set forth hereinabove may 

result in the revocation of this Conditional Use Permit pursuant 
to the requirements of Article X-10-4 of the Zoning Ordinance. 

 
AND BE IT FURTHER RESOLVED, that the applicant’s request for PRELIMINARY 
AND FINAL SITE PLAN APPROVAL is hereby GRANTED subject to the following 
conditions: 
 

1. All site work is to be in compliance with the standards of Chapter 
29 – Article V of the Code.  

 
2. The final landscape plan shall be reviewed, approved and signed by 

the Town’s Landscape Consultant after approval by the Town Board 
at a regularly scheduled Work Session; said landscaping shall be 
installed to the Town Board’s satisfaction prior to the issuance 
of a Certificate of Occupancy.  An appropriate amount of funds 
shall be placed in the Letter of Credit to cover the cost of the 
approved landscaping materials and installation.  A two-year 
maintenance bond shall be required to insure landscaping is 
properly maintained.  In addition, the applicant has agreed to 
install additional landscaping along the easterly property line of 
the site to embellish the existing landscaping previously 
installed with the Doodlebugs Child Care Center.  The applicant 
shall work with the Director of Developmental Services and the 
neighbor to address the amount and type of landscaping to provide 
an effective visual buffer at that location. 

 
3. The Town Engineer shall approve the final plan for exterior 

lighting, specifically that such plan shows lighting, which is 
localized and unobtrusive.  Any proposed parking lot lighting 
shall be shielded from area residences.  All wall mounted lighting 
shall be compatible with the adjacent residential neighborhood. 
Wall-pac type fixtures will not be permitted.  

 
4. Compliance with or agreements reached on all of the engineering 

requirements that may be raised by the Town Engineer including, 
but not limited to those raised in his memo dated January 4, 2013, 
except as otherwise provided herein.   
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5. All dumpsters shall be enclosed and properly maintained at all 
times.  The applicant’s refuse removal company may pick up refuse 
from the site only between the hours of 7:00 AM and 7:00 PM, which 
shall be set forth in the applicant’s property maintenance 
agreement. 

 
6. Furnishing the Town with a Letter of Credit, in an amount to be 

approved by the Town Engineer.  Said Letter of Credit shall insure 
that all public improvements and such other items as may be deemed 
necessary are constructed in accordance with the approved plan and 
the standards and specifications of the Town of Penfield. 

 
7. Any and all costs related to the relocation of utilities 

necessitated by this project shall be borne by the individual 
and/or the utility company requesting the relocation.  All new 
utilities serving this project shall be installed underground. 

 
8. All sanitary sewer connections are to be approved by the Town 

Engineer and the Monroe County Health Department.  Appropriate 
agency signatures on the final plans shall indicate compliance 
with this requirement. 

 
9. Compliance with the Town’s Highway Frontage Policy which limits 

the number of curb cuts onto major roads in the Town; specifically 
that the site shall be serviced by the existing signalized curbcut 
onto Fairport Nine Mile Point Road.  

 
10. Compliance with the Town of Penfield’s Sidewalk Policy; 

specifically that any existing sidewalks along the property 
frontage on Fairport Nine Mile Point Road that are damaged during 
construction shall be replaced to the satisfaction of the Town 
Engineer prior to the issuance of a Certificate of Occupancy. 

 
11. Compliance with all of the requirements of the Director of 

Developmental Services, specifically that the property owner 
submits a cross access and parking agreement for this site, in the 
Town’s format, prior to his signature being placed on the final 
site plan. 

 
12. The applicant, upon submission of plans for signatures, shall also 

submit a written summary of compliance with the above stated 
conditions to the Director of Developmental Services. 

 
13. The applicant shall submit a Property Maintenance Agreement in 

recordable form, subject to review and approval of the Town 
Attorney, and accompanied by appropriate filing fees.  The 
Agreement shall specifically address maintenance and care of lawn, 
landscaping, dumpsters, as well as common areas, roads and parking 
areas.   

 
14. The approved subdivision plat must be properly filed in the Monroe 

County Clerk’s Office prior to the issuance of a building permit.   
 

15. Construction is to begin within one (1) year from the date of this 
Resolution. 

 
16. THIS RESOLUTION OF APPROVAL WITH CONDITIONS SHALL BE PRINTED IN 

ITS ENTIRETY ON THE FINAL SITE PLAN.  
 

The Board bases its decision to GRANT a CONDITIONAL USE PERMIT and 
PRELIMINARY and FINAL SITE PLAN APPROVAL for this proposal on the 
following findings: 
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1. The applicant proposes to construct a 6,500 +/- square foot one 
story freestanding structure, to be utilized as a sit-down 
restaurant with accessory outdoor dining area known as Jeremiah’s. 
The Board has entered into an Incentive Zoning agreement with the 
property owners to allow flexibility on the site to accommodate 
both retail and non-retail development subject to the applicant 
providing funding incentives which will be utilized to provide 
public works improvements in the immediate neighborhood.  The 
applicant will also provide funding for reimbursement to the Town 
for the development of the Land Use and Access Management Plan 
(LUAMP) and the Environmental Impact Statements that were prepared 
to address development impacts in the LUAMP area, thereby 
mitigating the need for the applicant to do so as a function of 
the application. 

 
2. The proposed structure is designed in such a manner that it is 

architecturally compatible with the surrounding commercial and 
residential architecture.  

 
3. The Business Non-Retail district permits hours of operation 

between 7:00 AM and 9:00 PM.  The applicant, as part of the 
Incentive Zoning proposal, has requested that his business be 
permitted to open at 11:00 AM and close at 2:00 AM.  The Board has 
granted this request as the proposed hours of operation are 
consistent with all other similar businesses fronting on Fairport 
Nine Mile Point Road and Penfield Road in this area.   

  
4. The applicant has requested the ability to have acoustical 

entertainment in the outdoor dining area and the Board has 
approved his request.  Acoustical entertainment shall be permitted 
until 10:00 PM on a nightly basis as no seating in the outdoor 
dining area shall be permitted after 10:00 PM.  In no case shall 
entertainment be permitted beyond the approved hours.  The 
applicant may have music within the restaurant.  In no case shall 
sound levels associated with music or entertainment of any type be 
audible from beyond the applicant’s property line. 

 
5. The Board has reviewed this application as it relates to Article X 

of the Penfield Town Code, Conditional Use Permits.  The Board 
finds that the standards contained within Article X have been met 
to allow the issuance of a Conditional Use Permit. 

 
6. The applicant has provided an acceptable storm water treatment 

proposal, which has been constructed on-site and will be 
maintained by all the property owners that benefit from it.   

 
7. The project will be serviced by public water and connection to a 

sanitary sewer. 
 

8. The applicant proposes to install exterior lighting that will be 
adequately shielded so as to minimize impacts to adjacent 
residential neighbors.  The applicant will be required to ensure 
that said exterior lighting does not adversely impact said 
neighbors at any time.   

 
9. The property owner will ensure cross access and parking between 

his site and the remaining other subdivided properties, as well as 
future access to the adjacent properties to the north and south of 
this site at the time they are redeveloped. 

 
10. The applicant has agreed to be responsible for the ongoing 

property maintenance, landscaping, lighting and signs on said 
property and will submit a maintenance agreement, in a form 
acceptable to the Town Attorney prior to the final site plan being 
signed by the Director of Developmental Services and the Town 
Supervisor. 
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The Board bases its findings to APPROVE this application based on the 
following: 
 

1. An Application Form received by the Planning Department on 
December 5, 2012. 

 
2. A letter of intent received by the Planning Department on December 

5, 2012. 
 

3. A site plan and subdivision plat received by the Planning 
Department on December 5, 2012 

 
4. Penfield Environmental Assessment Form received by the Planning 

Department on December 5, 2012. 
 
5. Architectural details of the structure received by the Planning 

Department on December 5, 2012. 
 
6. Landscape plan received by the Planning Department on December 5, 

2012. 
 
7. Stormwater Pollution Prevention Plan received by the Planning 

Department on December 5, 2013. 
 
8. Monroe County Department of Planning referral #PN12-76ZS, dated 

January 3, 2013. 
 

9. PRC memo dated January 17, 2013. 
 

10. Planning Board memo dated January 17, 2013. 
 

11. Engineering comments addressing the PRC’s comments received by the 
Planning Department on January 22, 2013. 

 
12. Surrette email dated January 22, 2013. 

 
13. Submissions and oral testimony of the applicant and concerned 

citizens at the Public Hearing on January 23, 2013.  
 

14. New York State Liquor Authority requirements pertaining to the 
sale of alcohol in proximity to day care facilities received 
January 29, 2013. 

 
15. Testimony given both orally and in written form by the applicant, 

his representatives, and the public at the Public Hearing and 
subsequent to it. 

 
Moved: Moore 
Seconded: Kohl 
 
Discussion:  Councilwoman Metzler thanked Councilman Moore for his 

amendment to this Resolution; the outside dining will 
end at 10:00 PM.  

 
 Councilman Quinn stated he understands how difficult it 

is for residents to attend meetings with their 
schedules.  Every member of this Board listens to 
residents.  Many of the amendments to this Resolution 
are based on e-mails and communications with residents 
in the past few days.  He thanked the residents for 
their concerns and comments this evening.  He is 
confident that Jeremiah’s will be a good neighbor.   

 
 Councilman Moore referenced Suzanne Wilson’s comments 

and Karin Wilson’s email and confirmed that Jeremiah’s 
will be a good neighbor.  They will be sponsoring youth 
sports teams.  This is a good addition to Penfield.   
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 Councilwoman Metzler stated this is a better Resolution 

based on resident input.   
 
    Vote:  Kohl  Aye   LaFountain  Aye 
      As  Metzler Aye   Moore   Aye 
   Amended  Quinn  Aye 
 
Adopted 
 

Public Works - None 
 

Public Safety - None 
 

Community Services 
 
#13T-082 Awarding Contract for Printing Program Brochure by Kohl  
 
WHEREAS, sealed proposals were sought and requested to furnish the Town 
of Penfield Recreation Department with printing the seasonal program 
brochure for the 2013 calendar year including the summer, fall and 
winter/spring issues, to meet our specifications, 
 
AND, WHEREAS, on Thursday, February 7, 2013 at 11:00 AM EST, proposals 
from the following companies were received, opened and read publicly by 
the Town Clerk:   
 
Penny Lane Printing 
1471 Route 15 
Avon, NY  14414 
 
Messenger Post Media  
73 Buffalo Street    
Canandaigua, NY  1442473    
 
Webster Printing Corp.  
416 North Avenue     
Webster, NY  14580   
 
(see attached Schedule “A” for bid data)   
 
NOW, THEREFORE, BE IT RESOLVED, THAT the contract be awarded to Penny 
Lane Printing, low bidder overall for Bid 1 and 2 including alternative 
#1, alternative #2 and alternate #3 on each respective bid.  
 
Net delivered price (per issue) as follows: 
 
Bid #1  Alternative #1  Alternative #2 Alternative #3 
$4,375.00  $106.71   $4,571.91   $111.56 
 
Bid #2  Alternative #1  Alternative #2 Alternative #3 
$3,738.21  $96.86   $3,902.55   $111.00 
 
Moved: Kohl 
Seconded: Quinn 
 
    Vote:  Kohl  Aye   LaFountain  Aye 

Metzler Aye   Moore   Aye 
Quinn  Aye 

 
Adopted 
 
See Schedule “A” at End of Minutes 
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#13T-083 Authorization for Supervisor to Sign Recreation Contracts  

by Kohl  
 

BE IT RESOLVED, that the Town Board authorizes the Town Supervisor to 
sign the following Recreation Contracts: 
 
The Hit Men Brass Band, c/o David Martin, 7149 Hertfordshire Way, 
Victor, NY  14564, Independence Day Parade, 6/29/13, for a fee of $850. 
Voucher to be submitted 6/5/13. 
 
Gates Keystone Club Police Pipes and Drums, c/o Dave Staub, 89 Sweet 
Birch Lane, Rochester, NY  14615, Independence Day Parade, 6/29/13, for 
a fee of $700.  Voucher to be submitted 6/5/13. 
 
Moved: Kohl 
Seconded: Metzler 
 
    Vote:  Kohl  Aye   LaFountain  Aye 

Metzler Aye   Moore   Aye 
Quinn  Aye 

 
Adopted 
 
Old Business - None 
 
New Business - None 
 
Public Participation 
 
Monica Gorlick, 54 South Village Trail, asked that the name be changed 
from Jeremiah’s Restaurant to Jeremiah’s Tavern or also known as 
Jeremiah’s Tavern.   
 
Nicholas Atkinson, 1255 Five Mile Line Road, Boy Scout from Troop 260 
asked about meeting notification.  If post cards are mailed to residents 
within 500 feet of the application, how would he have found out about 
it?  
 
Supervisor LaFountain said the Legal Notice is published in the Penfield 
Post and on our website.   
 
Councilwoman Metzler added that The Town of Penfield is also on Facebook 
and Twitter and meeting information is posted on both sites.   
 
LaFountain added that a Homeowners Association or individual can 
register with the Town Clerk for all Public Hearing notifications in the 
Town.   
 
Ed Lindskoog, 18 High School Dr., stated that in the Four Corners a 
contractor is replacing traffic signals.  There are two (2) holes and 
forms were used to pour pole bases, the contractor did not remove the 
forms and the sidewalk plow was unable to clean the sidewalks.  Also 
there were cars at the gas station that had parked on the sidewalk and 
prevented the plow from cleaning those sidewalks.  Could the Town please 
advise the contractor to move these items, so the sidewalk plow can do 
its job?   
 
Mr. Lindskoog also added that we have had problems with litter in the 
Four Corners.  There are two (2) trash barrels near Schaufelberger Park 
and two (2) trash barrels near Mark’s Pizzeria.  With the addition of 
Yotini, we may need additional trash receptacles.  Also there are two 
(2) trash barrels near 7-Eleven, but none in front of Pontillo’s. 
 
Supervisor LaFountain asked that Jim Costello follow up with Pontillo’s.   
 
Suzanne Wilson, 38 Canterbury Trail, thanked the Board for listening to 
the resident’s concerns and making the amendments to the Resolution this 
evening.  
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Adjournment 
 
Supervisor LaFountain adjourned the meeting at 9:20 PM 
 
 
 
 
      Lisa Grosser 
      Deputy Town Clerk 
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Attachment for Resolution #13T-078 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Penfield Town Board, February 20, 2013 17 
 
Attachment for Resolution #13T-078 
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Attachment for Resolution #13T-082 
 
Schedule A 
 
          

Penny Lane     

Printing         

    Alt. 1 - Alt 2 - Alt 3 - 
    additional   additional 
Bid 1 $4,375.00  $106.71 $4,571.91 $111.56 
Bid 2 $3,738.21  $96.86 $3,902.55 $111.56 
          

Messenger      

Post Media     

    Alt. 1 - Alt 2 - Alt 3 - 
    additional   additional 
Bid 1 $4,848.00  $135.00 $5,090.00 $142.00 
Bid 2 $4,267.00  $142.00 $4,471.00 $149.00 
          

Webster      

Printing Corp       

    Alt. 1 - Alt 2 - Alt 3 - 
    additional   additional 
Bid 1 $4,508.00  $111.00 $4,905.00 $121.00 
Bid 2 $3,967.00  $111.00 $4,390.00 $121.00 
          
 




